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May 8, 2002

STAHL, Senior G rcuit Judge. Defendants-appel | ants chal | enge

the district court's finding of guilt against themin one-count
informations for trespassingonamlitary installationinviolation of
18 U.S.C. § 1382. W reverse their convictions because t he gover nnent
did not prove an essential element of its case.
| . BACKGROUND

Appel | ants were arrested by Navy of ficials on April 27, 2001,
on Cayo Yayi, al so known as Fi sherman' s I sl and, a smal | i sl and about 75
feet off the shore of theliveinpact area! of the Canp Garcia Naval
Instal lation, whichis locatedontheisland of Vieques, Puerto R co.
On April 30, 2001, the governnent fil ed a one-count infornation agai nst
each of the appellants, chargingthemw th entering, "know ngly and
unl awful Iy, " upon Canp Garcia, "for any purpose prohibited by | awor
| awful regulation, that is, 32 C.F. R Section 770. 35 t hrough 770. 40, ?
wi t hout first having obtai ned perm ssion fromthe Conmandi ng O ficer as

requi red by the af oresaid regul ations,” inviolationof 18 U S.C. §

The live inpact area is a part of Canp Garcia that receives
bombs and ordnance in the course of mlitary target practice.

2Sections 770.35 through 770.40 of Title 32 of the Code of
Federal Regulations set wup entry restrictions and entry
procedures for enunerated naval installations and properties in
Puerto Rico, including Canp Garci a.
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1382. Section 1382 reads inrelevant part as fol |l ows: "Woever, within
the jurisdictionof the United States, goes uponany mlitary, naval,
or Coast Guard reservation, post, fort, arsenal, yard, station, or
installation, for any purpose prohi bited by | awor | awful regul ation.
. . [s]hall be finedunder thistitle or inprisoned not nore than six
nont hs, or both." 18 U S.C. § 1382.

A bench trial was held on June 5, 2001. During the tri al
testinony -- and at oral argunent before us -- the gover nnent conceded
t hat Fi sherman's | sl and was not United States property, despiteits
proximty to Canp Garcia. At trial, however, the governnent introduced
as evi dence maps refl ecting a "danger zone, " established by 33 C F. R
§ 334. 1470, whichincludedtheisland wthinits boundaries. A danger
zone is "[a] defined water area . . . used for target practice,
bombi ng, rocket firing or other especially hazardous operati ons,

normal |y for the arnmed forces,"” and "may be cl osed to the public on a
full-tinmeor intermttent basis, as statedintheregulations.” |d. §
334.2(a). The regulation creating the danger zone that includes
Fi sherman' s | sl and specifies that "[i]t will| be open to navi gati on at
all times except when firing is being conducted.” Id. 8§
334. 1470(b) (1).

The governnent al so i ntroduced evi dence that, on t he day of

the arrests, Fisherman's Island was in atenporary "security zone,"

established by 66 F. R. 22,121 (published May 3, 2001), effective from
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3p.m, April 26, 2001 until 11:59 p.m, April 30, 2001. "Asecurity
zone is an area of l|land, water, or |and and water which is so
desi gnat ed by t he Captain of the Port or District Commander for such
time as necessary to prevent damage or injury to any vessel or
waterfront facility, to safeguard ports, harbors, territories, or
wat ers of the United States or to secure the observance of therights
and obligations of the United States.” 33 C.F.R 8§ 165.30(a). The
regul ati ons provide that "[n] o person or vessel may enter or remainin
a security zone wi t hout perm ssion of the Captain of the Port." 1d. 8§
165.33(a). At trial appellants noted that 66 F. R. 22,121, al t hough
dat ed April 26, 2001, a day before their arrests, was published on May
3, 2001.

At the cl ose of the prosecution's case, appel |l ants rai sed a
notion for judgnent of acquittal under Rul e 29 of t he Federal Rul es of
Crim nal Procedure, statingthat the governnent had fail edto present
evi dence of certain necessary el enents of the of fense as charged in the
informations fil ed agai nst them Appellants arguedin particul ar that
the i nformati ons charged themwith violationof 18 U.S.C. § 1382, for
entering Canp Garcia wi t hout authorization, but that the evi dence
presented only proved that they were on Fi sherman' s | sl and, not Canp
Garcia, at thetime of their arrests. The court deni ed the Rul e 29

notion and, after the defense rested wi t hout presenting any evi dence,



proceeded to find the appellants guilty of trespass inviolationof 18
U S C 8§ 1382. Thereafter, tinely appeals were filed.

Bef ore us, appell ants essentially raisethree argunents. The
first isthat Fisherman's I sl and was not part of a danger zone and/ or
security zone that was duly activated and in effect on April 27, 2001
and t hat t he governnent therefore did not prove that it exerted control
over Fisherman's Island sufficient toconvict appellants of entering a
naval installation, as section 1382 requires. Second, appel |l ants argue
t hat t hey did not have notice of the of fense charged and t herefore
simlarly could not be convicted under section 1382. Their third
argument posits that, tothe extent that the governnent has not been
abl e to showthat the United States exerted control over Fisherman's
I sland, the district court erredin denying appel l ants' Rul e 29 noti on,
where the prosecution failed to prove any of the el enents of the
of fense charged in the informations.

"We reviewthe district court's construction of a federal

statute de novo." United States v. Maxwel |, 254 F. 3d 21, 24 (1st Cir.

2001). Ontherecord before us, we findthat the governnment failedto
prove that appellants had actual or constructive notice that
Fi sherman' s | sl and was cl osed to public use on April 27, 2001, and t hat
the district court therefore erredin holdingthat their presence
vi ol ated section 1382. W accordingly reverse. Because we findthat

| ack of notice inthis case is sufficient to reverse appellants’
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convi ctions, we reach the ot her i ssues rai sed by appellants only tothe
extent they are necessary to set the groundwork for our hol di ng on
noti ce.
I1. ANALYSI S
Aconvictionunder 18 U.S. C. § 1382 "requires only that the
gover nnent denonstrate either a possessory interest in, or occupation

or control of, the areareserved by the mlitary," and not actual

gover nment ownership of the area in question. United States v.

Vent ur a- Mel éndez, 275 F.3d 9, 17 (1st Cir. 2001).

It is now well -established under our case | aw that the
exi stence of a duly promul gat ed danger zone, enconpassi ng the areain
guestion, is sufficient toshowoccupation and control of the area by

t he governnent. See United States v. Ayal a Ayal a, Nos. 01-2148, 01-

2150, 01-2151, 01-2152, 2002 W. 723876, at *3-4 (1st Cir. Apr. 29,

2002); United States v. Zendn- Rodriguez, Nos. 02- 1207, 02-1208, 2002 W

729216, at *2-3 (1st G r. Apr. 29, 2002); Ventura- Mel éndez, 275 F. 3d at

17. It is uncontested here that Fi sherman's | sl and was i ncl uded i nthe
danger zone definedin 33 C. F.R 8 334.1470, and we therefore find
that, on April 27, 2001, appellants "within the jurisdiction of the
United States, [went] upon[a] . . . naval . . . installation,”™ within
the meaning of 18 U S.C. § 1382.

The governnent further argues that 33 F. R 22,121, the

previ ously nentioned regul ati on establ i shing atenporary security zone
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t hat i ncorporated Fi sherman' s I sl and and was i n effect from3 p. m,
April 26, 2001 until 11:59 p.m, April 30, 2001, provi ded an addi ti onal
and i ndependent ground for findi ng that the government exerted control

over theisland during the dates in question. See United States v.

Alen, 924 F.2d 29, 31 (2d Cir. 1991) (hol di ng that the desi gnati on of
asecurity zone is sufficient evidence that the Navy "occupi ed and
controll ed" the waters in question). In makingthis argunent, the
gover nment concedes that 33 F. R 22,121 was publ i shed on May 3, 2001,
af t er the date on whi ch appel | ants al | egedl y trespassed on Fi shernan's
| sl and, but contends that the regulation was neverthel ess duly
promul gat ed because it was exenpt

fromnotice and comment rul emaki ng and advance publication, see 5
U S.C. §553, under the mlitary and/ or good cause exceptions of 5

U S C 8553(a)(1), (b)(B) and (d)(3).2® Wthout resol ving the question

3Section 553 reads in relevant part as foll ows:

(a) This section applies, according to the provisions
t hereof, except to the extent that there is involved
(l)a mlitary or foreign affairs function of

the United States

(b) General notice of proposed rule making shall be
publ i shed in the Federal Register
Except when notice or hearing is required by statute,
this subsection does not apply --

(B) when the agency for good cause finds

that notice and public procedure thereon
are inpracticable, unnecessary, or contrary
to the public interest.
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of whet her the security zone inthis case was properly pronul gated - -
or the question of whether it was sufficient hereto prove occupation
and control by the Navy of Fisherman's Island -- we assune, arguendo,
t hat the security zone provi ded an addi tional way i n whi ch appel | ants
"withinthejurisdictionof the United States, [went] upon[a] . .

naval . . . installation,” on April 27, 2001, w thin the nmeani ng of 18

US C 8§ 1382. W nove on to the question of notice.*

(c) After notice required by this section, the agency
shall give interested persons an opportunity to
participate in the rule making through subm ssion of
witten data, views, or arguments with or wthout
opportunity for oral presentation. .

(d) The required publication or service of a
substantive rule shall be made not |ess than 30 days
before its effective date, except --

.(3) as otherw se provided by the agency for
good cause found and published with the
rule.

“The governnment has additionally argued that Fisherman's
| sland was closed to the public continuously, regardless of
whet her there was live firing or a tenporary security zone. At
trial, three Navy personnel testified variously that the Navy
regularly patrolled and observed Fisherman's Island, that all
the offshore islands in close proximty to Canp Garcia were
consi dered under the control of the U.S. Navy, and that the only
aut hori zed access to Fisherman's I sl and was t hrough Canp Garci a.
(Appel l ants have argued in response that Fisherman's I|sland was
used by the public for fishing and recreation, although we do
not see evidence of this use in the record.) We find that,
regardl ess of what the Navy's usual practice as to patrolling
Fi sherman's Island or authorizing entry to the island may be,
t he government cannot claimthat the island was closed to the
public continuously, when it was undeni ably within a danger zone
that is "opento navigation at all tinmes except whenfiringis being
conducted.” 33 C.F.R 8 334.1470 (di scussed further in sectionA,
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A. Constructive Notice

I n order to establish aviolationof section 1382, we nust
al so find that appellants entered the naval installation "for any
pur pose prohi bited by  awor I awful regulation.”™ 18 U S.C. § 1382.
"The requi site prohi bited ' purpose' under section 1382 can consi st of
unaut horized entry itself. . . . On the other hand, when a section
1382 prosecution proceeds on the basis that the defendant has ent ered
arestrictedmlitary reservation'for the purpose of' unauthorized

entry, we think it nust be shown t hat the def endant had know edge or

notice that such entry was, infact, prohibited.” United States v.

Parrilla Bonilla, 648 F.2d 1373, 1377 (1st Cir. 1981).

Inthis case, the regul ati on establishingthe danger zone
states that the zone "wi || be opento navigationat all tinmes except
when firingis being conducted.” 33C F.R 8 334.1470. Aswe heldin

Ayal a Ayala -- which dealt with the same danger zone regul ati on we

anal yze here -- "[t] o prove a viol ation of § 1382, then, the governnent
was required to denonstrate that noti ce was gi ven t hat t he danger zone

was cl osed to the public at thetine of the arrests.” Ayal a Ayal a, 2002

WL 723876, at *4.
Al ternatively, assum ng agai narguendo t hat the security zone
was duly pronmul gated and sufficient to establish control and

occupation, the governnment needed to establish that appel |l ants had
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notice that a security zone was i n effect on April 27, 2001, in order
for us to conclude that appel | ants were on Fi sherman's I sland "for the
pur pose of unauthorized entry” in violation of section 1382.
The gover nnent here has not net t he burden of show ng t hat
t he def endants had actual or constructive notice that entry was
prohi bited, notice that coul d have been provi ded by prior notice of the
live firing or of the designation of the security zone. 1In Ayala
Ayal a, the record containedreferences to a "fishernmen's notice,"
war ni ng of upcom ng mlitary exercises within the danger zone and
di stri buted around Vi eques a week i n advance, and to radi o broadcasts
over mari ne band radio alertingtothe establishment of atenporary
security zone (and thus alsotofiring withinthe danger zone). Ayala
Ayal a, 2002 W. 723876, at *5. In contrast, we find nothinginthe
record of the case before us that establishes noticethat livefiring
woul d be conducted i n the danger zone on April 27, 2001.°% See al so

Zenon- Rodr i guez, 2002 W. 729216, at *4 (pointing to the exi stence of a

routine weekly fishernen's notice, in evidence, as proof of

constructive notice). The government responds by contendi ng that

SWe are aware that the date in question in Ayala Ayala,
April 28, 2001, is only one day after the day on which
appellants in this case allegedly trespassed on Fisherman's
| sl and. Al t hough we thus acknow edge that the fishernmen's
noti ce and radi o broadcasts discussed in Ayala Ayala nore than
li kely cover the date on which appellants were arrested, this
does not change the fact that the governnent, on the record in
this case, failed to show that appellants had notice that their
entry upon Fisherman's |sland was prohibited.
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33 F. R 22,121, which establishedthe tenporary security zone, was
sufficient toestablishconstructive notice, bothastolivefiringin
t he danger zone and as to t he desi gnati on of the tenporary security
zone. The governnent's positionis flawed. Even assum ng again, as we
have supra, that the regul ati on was | egal | y pronul gat ed, we cannot fi nd
that it provided noticeas to the fact that Fi sherman's | sl and was
closedtothe public on April 27. Theregulationitself, published
only on May 3, coul d have al erted t he appel |l ants neither to the fact
t hat t he danger zone was cl osed duetolivefiring on April 27 nor to
the fact that a tenporary security zone was in effect on April 27.
Even i f advance publication was not requiredto |l egally designatethe
security zone, we cannot accept that a post-dated regul ati on can
provi de constructive notice of its exi stence, particul arly when ot her

options for providing notice exist. Seee.qg., Ayal a Ayal a, 2002 W

723876, at *5 (discussing radi o broadcasts over nmarine band radi o
announci ng t he desi gnati on of a security zone). The governnent has t he
burden here of showing that, at the tine of their entry on to
Fi sherman' s | sl and, appel | ants under st ood or shoul d have under st ood
t hat their presence on Fi sherman' s | sl and was prohibited. It defies
common sense to say that the governnment can prove such notice by

pointing to a regul ation published after the fact.?®

6l n so holding, we are fully aware of our precedent stating
that "section 1382's know edge or notice requirenent may be
satisfied by the publication of a regulation specifically
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B. Actual Notice

Having failed to establish constructive notice, inalast-
ditch effort, the governnent asks us to findthat certain behavi or and
| anguage by t he appel l ants at the tine of their arrest proves that they
had act ual know edge t hat Fi sherman's I sl and was cl osed to t he public
on April 27. In particular, the governnent pointstothe fact that the
appel | ants chanted " Vi eques, si, marina, no"’ when t hey were pi cked up
by Navy personnel. Whatever appel |l ants' words may convey astotheir
pur pose for bei ng on Fi sherman' s | sl and, we cannot take their chant as
provi ng t hat appel | ants had noti ce or knowl edge t hat t he i sl and was
closed to the public on April 27, 2001.

We hence hol d t hat t he gover nment has not net its burden of
showi ng, ontherecordinthis case, that appell ants had actual or
constructive notice that their presence on Fisherman's | sl and was

prohi bited by law on the date of their arrests.

forbidding unauthorized entry." Maxwel |, 254 F.3d at 25
(internal quotations omtted). In Maxwell, the regul ations
found to provide notice, 32 C.F.R 88 770.35-770.40, were duly
pronmul gat ed, published, and in effect indefinitely at the tinme
of the trespass. Maxwel | thus did not anticipate the due
process questions that arise if a post-dated rule establishing
a tenporary restriction on entry is held forth as providing
notice of the prohibited act.

This is translated as "Vi eques, yes, Navy, no."
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[11. CONCLUSI ON
For the foregoing reasons, the district court erred in
convicting appellants under 18 U S.C. § 1382.

Rever sed.
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